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Ed wigd e : File No : V2(72)114/Ahd-South/2018-19
Stay Appl.No. /2018-19

g after amewr W Order-In-Appeal Nos. AHM-EXCUS-001-APP-125-2018-19
f&=fe Date : 17-12-2018 wR &=+ & anrg Date of Issue /
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Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Arising out of Order-in-Original No. AC/08/Div-11/2018-19 f=if: 27.07.2018 issued by Assistant
Commissioner, Div-ll, Central Tax, Ahmedabad-South

G srfrermat @1 M vd aar Name & Address of the Appellant / Respondent
Super Steel Industries
Ahmedabad
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

ARG PR BT FRET J@gT
Revision application to Government of India :

(1) P TS Yo SIFRM, 1994 B €T ST WY gAY TG A B IR F Q@D gR B SU-4RT B R RGD
: 110001 @I BT ST =IRY | ,

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or ferritory outside
india of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.

aﬁwmmﬁﬁwﬁmw%w(ﬁmﬂmwaﬁ)ﬁmﬁrﬁmwmﬁﬁl

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1944, under Major Head of Account.

WW%WHE@TWWWWWHTWW@HTW200/—?%??5‘1?11?25’[\—:”?
AR Ot Wel™ YR TP @ § SATET 8 dl 1000/ - B B I B S|

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in q'uadruplicate in form EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lag, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) aft 39 oY ¥ T T AT BT AHRAW BT ¥ A TS qA Shew B Y G B A I
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be

paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mw,ﬁuwwwmmm(ﬁﬁ),$uﬁmﬁwmﬁ
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FI3 TIT g |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act
1994)

Fea 1 3cUIG QF@"%T’IT Q9T T F 37d9Td, AT BT "sheied I AT"(Duty Demanded) -
() (Section) @s 11D & dgd el ik Tfa;
(i) forT aTelcT YAde Shise i TR
(i) Ao Hize P & e 6 % ded &7 TR

o g g o e ardver o wget i ST A e A, arder’ iRaw B & v od ot &= Rar e ¥

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribuna}@f\n‘ﬁgg_’[ of
10% of the duty demanded where duty or duty and penalty are in dispute}/{é”r:péﬁa'lty;;ewhé;r\e
penalty alone is in dispute.” (el o N D
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ORDER-IN-APPEAL

M/s. Super Steel Industries, Plot No. 51/1, Phase-I, GIDC, Vatva,
Ahmedabad-382445 (herein after referred to as the appellant) has filed this
appeal against OIO No. AC/08/Div-11/2018-19 dated 27.07.2018 (herein
after referred to as the impugned order), passed by the Assistant
Commissioner, Div-1I, Central GST, Ahmedabad (South) (for short -
‘adjudicating authority’).

2. The facts in brief are that the appellants were engaged in manufacture
of excisable goods and had opted for ‘special procedure for payment of duty’
i.e. .compounded levy scheme for manufacture of stainless steel pattis/
patfas manufactured on cold rolling machines as provided under Rule 15 of
the Central Excise Rules, 2002 (heréinafter CER, 2002) read with the
Notification No. 17/2007-CE dtd. 01.03.2007 as amended. The appellants
were granted permission for 03"nUmbers of Cold Rolling Machines for the
period of twelve consecutive calendar months for first machine starting from
01.03.2015 to 28.02.2016 & from 01.03.2016 to 28.02.2017 & from
01.03.2017 to 28.03.2018 and separate 2 Nos. numbers of Cold Rolling
Machines for the period of twelve consecutive Calendar months starting from
01.02.2017 to 31.01.2018. The appellant inform the department that they
would dismantle the machines and therefore there would be no plro’duction of
excisable good. Therefore, the appellant did not pay the duty for the month
De.cember—2_015 and June-2016 and for the month December-2016 (from
01:12.2016 to 14.12.2016). A show cause notice dated 09.11.2017 was
issued to the appellant, proposing inter alia recovery of central excise duty
of Rs. 2,54,190/- short paid along with interest and proposed imposition of
penalty. This show cause notice was adjudicated vide the impugned order
wherein the then adjudicating authority confirmed duty demand and
recovery thereof along with interest and further imposed penalty of Rs.
25,419/- on the appellants.

3. Feeling aggrieved, the appellants have filed this appeal raising the
following averments: '

(a) that no central excise duty is leviable on manufacture of
excisable goods machines are dismantled. They place reliance on the case
iaw of Commissioner of Central Excise, Jaipur-1I vs. Jupiter Industries -
2006 (206) ELT-1195 (Raj.), Sarthi Rubber Industries (P) Ltd Vs Commr. ExX
& ST, Alwar [2017(358) ELT 370(TRI-DEL)], Manoj Steel Industries Vs
Commr. Of Central Excise, Delhi-I [2017(346)E_,I,_';_.'-[;,;’;-;L::SQ(TRI-DEL.)] etc.
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(b) that no excise duty liability arises on their part for one cold
rolling machine which was not functional as held in the case of M/s Commr.
Of C.Ex. V. D.r. Metal Industries [2007(219) ELT 239 (TRI-BANG)]

(C) that appellant’s reliance on the decision given by Hon'ble
Rajasthan High Court in the cae of Collector of Central Excise, Jaipur II Vs
Jupiter 2006 (206) ELT-1195 (RaJ) has been rejected by the adjudicating
authority.

(d) that the interpretation taken by the impugned order is defeating
the purpose of central Excise Act, 1944 as Central Excise duty is leviable
only on manufacture of goods and when there was no manufacture of goods
from the three dismantled machines, the question to pay central excise duty
does not arise at all as held in the case of M/s Acme Industries vs.
Commissioner of Central Excise, Jaipur-II- (2011 (269) ELT-523 (Tri.-Del.).

(e) that adjudicating authority has placed reliance on the decision
given by the Hon’ble CESTAT in the case of Sethi Metal Industries Vs. C.Ex.,
Ahmedabad [2013(294) E.L.T. 603 (Tri-Ahmd)] but this judgment is not
applicable because the same were pertaining to erstwhile Rules 96ZA to
9677G and erstwhile notification no. 34/2001-CE dated 28.06.2011 and not
applicable to notification no. 17/2007.

(F)  that the Hon’ble Rajasthan High Court has held that central
excise duty is not leviable on tﬁe machines that were not operated as no
manufacture of excisable goods was done. Therefore, the revenue authority
are bound to follow the decision rendered by the Hon’ble on the said issue
by another High Court "and no appeal has been filed against the said
decision rendered by the Hon’ble Supreme Court.

(g) that no ingredients for the'penalty under Rule 25 are present in
the case.

(h) that power consumption in the month of December-2015, June
2016 and Deceber-2016 is much lower than the other month when other
machines are also operational. '

4, Personal hearing in the appeal was held on 20.11.2018 wherein Shri
Pradeep Jain, CA, appeared for the ’appellants and reiterated the grounds of
appeal and submits compilation of citations.

5. I have gone through the facts of the case, the appellants grounds of
appeal, and the oral submissions made during the course of personal

hearing. .
6. I find that the issue is related to the N@t(fleatlon\No \17/2007 which

(5

prescribes payment of central excise duty basedpn the productlon capacity.
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For better understanding of the provisions of the notification, I reproduce the
relevant portion of the notification:
“the Central Government hereby specifies the excisable goods
that is stainless steel pattis/pattas, falling under Chapter 72, or
aluminium circles falling under Chapter 76 of the First Schedule
to the Central Excise Tariff Act, 1985 (5 of 1986) subjected to
the proces's' of cold rolling with the aid of cold rolling machine in
respect of which an assessee shall have an option to pay the
duty of excise on the basis of cold rolling machine installed
for cold rolling of these goods, and fixes the following rate of
duty per cold rolling machine, per month:-" (emphasis supplied)
The wordings of the notification clearly lay down the situation and the
method of payment of duty. This notification gives an option to pay duty
based on per machine installed and it clearly stipulates that the duty is to be
calculated on the basis of number of machines and it shall be proportionate
to that. I find no force in the arguments of the appellants that they have
paid the duty per machine which were operational during the relevant period

because on plain reading of the notification wordings, it is quite clear that
the duty is to be paid on the basis of installed machines.

7. The adjudicating authority has, in para 7 of the impugned order,
discussed the manner in which the appellants were required to calculate the
duty liability. For ease of understahding, I reproduce the relevant part of the

said notification herein below:

3. Discharge of duty liability on payment of certain sum. -
(1) A manufacturer whose application has been granted under
paragraph 2 shall pay a sum calculated at the rate specified
in this notification, subject to the conditions herein laid down,
and such payment shall be in full discharge of his liability for
duty leviable on his production of such cold re-rolled stainless
pattas/pattis, or aluminium circles during the period for which
the said sum has been paid :

Provided that if there is revision in the rate of duty, the sum
payable shall be recalculated on the basis of the revised rate,
from the date of revision and liability for duty leviable on the

. production of stainless steel pattis/pattas, or aluminium circles
from that date shall not be discharged unless the differential
duty is paid and in case the amount of duty so recalculated is
less than the sum paid, the balance shall be refunded to the
manufacturer :

Provided further that when a manufacturer makes an application
for the first time under paragraph 2 for availing of the procedure
contained in this notification, the duty liability for the month in
which the application is granted’ shall be calculated pro-rata on

the basis of the total num@é;/»fbf'"da-x:s ‘in that month and the

&
R
"




o V2(72)114/Ahd-South/18-19
7

number of days remaining in the month from the date of such

grant. ’ ' :

(2) The sum payable under sub-paragraph (1) shall be
calculated by application of the appropriate rate to the maximum
number of cold rolling machines installed by or on behalf of such
manufacturer in one or more premises at any time during three
calendar months immediately preceding the calendar month in
which the application.under. paragraph 2 is made.

6. Provisions regarding new factories and closed - factories
resuming production. - (1) In the case of a manufacturer who
commences production for the first time or who recommences
production after having ceased production- for a continuous
period of not less than three months, and who has been -
permitted by the  Assistant Commissioner or the Deputy
Commissioner of Central Excise, as the case may be, under
paragraph 2 to avail of the procedure, the amount payable by
him for the first month or part thereof, as the case may be, shall
be provisionally calculated on the basis of his declaration of the
maximum number of cold rolling machines that are or are likely
to be installed by him or on his behalf during such period.

8. Provision regarding factories ceasing to work or reverting to
the normal procedure. - Notwithstanding anything contained in
this notification, where a manufacturer who had availed himself
. of the procedure contained in this notification ceases to work or
reverts to the normal procedure, the duty payable by him in the
month during which he has availed himself of the procedure shall
 be calculated on the basis of the maximum number of cold

rolling machines installed during the last month in the manner
prescribed in paragraph 6 and the amount already paid for the
month in accordance with paragraph 3 shall be adjusted towards
the duty so calculated -and on such adjustment if there is any
excess payment it shall be refunded to the manufacturer and
any deficiency in duty shall be recovered from the manufacturer.

Explanation. - A manufacturer, who ceases to work his factory
for one or two shifts only, shall not be deemed to have ceased to
work within the meaning of this notification. ‘

On careful perusal of the provisions of the said notification, I find that

the sub para (1) of para 3 speaks about the sum which is required to be paid

in discharge of the assessee’s duty liability and sub para (2) specifies the

method of calculating the sum mentioned in sub para (1) to be paid on the

basis of three calendar months immediately preceding the calendar month in

which the application under paragraph 2 is made. It is evident from these
provisions that this method is to be applied the time of discharging the duty
liability. In view of these specific provisions of the notification, I find that the
method of calculation of the sum for discharging the duty liability is
unambiguous and leaves no doubt andga,c_‘:_cgr@'ng:ly I hold that the duty

liability has not been correctly dischargfa

5. th e\é‘\pﬁ"éfi"l ants.
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8. I find support from the case law of Sethi Metal Industries Vs.
Commissioner Of C. Ex., Ahmedabad cited at 2013 (294) E.L.T. 603 (Tri. -
Ahmd.) wherein it is clearly held and I quote the relevant part thereof:
w3, It is observed that the Appellate Authority in para 7 of the
Order-in-Appeal dated 6-2-2012 has reproduced the provisions
of Notification No. 17/2007-C.E., dated 1-3-2007. It has been
rightly rejected 'by the Commissioner (A), as per para-8 of the
Order-in-Appeal, that the judgments relied _upon by the

appellants are_not applicable because the same were pertaining
to_the erstwhile Rules 96ZA to 96ZGG of the Central Excise
Rules, 1944 where a separate procedure _was prescribed. In

para-8 of Special Compounded Levy Procedure, prescribed under
Notification No. 17/2007-C.E., dated 1-3-2007, the refund or
demand of duty can be worked out only if the unit availing
special compounded levy procedure ceases to WOrk or reverses
to the normal duty payment procedure. In the instant case, that
is not the situation and there is no provision in the prescribed
special procedure to ask for rebate of duty paid under
compounded levy scheme.”
The above decision makes it amply clear that the parallels drawn by the
appellants between the erstwhile rules and the scheme prescribed under the
notification No. 17/2007-CE are not correct and both are different schemes
operating in different provisions. In view of this, I find that the appeal made
by the appellants is required to be rejected and the impugned order is
upheld. In this regard, I find support from the case law of M/s Intas Pharma
vs. Union of India - 2016 (332) E.L.T. 680 (Guj.) wherein it has been very
clearly held and I quote: ‘
» 8. It is by now well settled that in a taxing statute there is no
scope of any intendment and the same has to be construed in
terms of the language employed in the statute and that regard
must be had to the clear meaning of the words and that the
matter should be governed wholly by the language of the rules
and the notification...”

In view of the above, I hold that the appellants’ contentions cannot be
accepted and is therefore rejected and the impugned order does not warrant
any interference. The case laws cited by the appellants in their support are
not relevant here in view of the fact that they were for erstwhile Chapter E-

VI under which rules from 96ZA to 96ZG9;yx7;éEé°§p?eciﬁed.
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I have also gone through the case laws cited by the appellant in their
favour. That judgment such as Hon’ble Rajasthan High Court in case of CCE
Jaipur Industries reported in 2006 (206)ELT1195 (Raj) (ii) ACME Industries
V/s Commissioner of C. Ex. Jaipur reported in 2011 (269) ELt 523 (Tri-Del.)
etc are not squarely applicable to the facts of the present case.

In view of these findings, I find no reason to interfere with the
impugned order and ‘uphold the same. The appeal filed by the appellant is
disallowed
9. The appeal filed by the appellant stands disposed of in above terms.
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Feflern (srdied),

By RPAD.

To,

M/s. Super Steel Industries,
Plot No. 51/1, Phase-I, GIDC,
Vatva, Ahmedabad-382445

Copy to:-
1. The Chief Commissioner, Central Tax, Ahmedabad Zone.

2. The Principal Commissioner, Central Tax, Ahmedabad South.

3. The Dy/Asst Commissioner, Central Tax, Division II, Ahmedabad
South. :

4. The Additional Commissioner, System, Central Tax, Ahmedabad South.

\/x/'Guard File.

6. P.A.
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